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Today’s 
Agenda

• Recent Cases of Note – It has 
been a busy year (pandemic 
notwithstanding)! 

• State Budget – What Came Out 
in the Wash   

• Other Legislation Worth Noting 
• Title IX – What We’ve Learned, 

Where We Are Headed

"Warwick Castle - Jousting Knights" by Dark Dwarf is licensed under CC BY-ND 2.0
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HB 244
No Discrimination Against the Unvaccinated? • Signed by the governor July 14th

• Prohibits a public school or college 
from: 

• Requiring an individual to receive 
a vaccine for which the USDA has 
not granted full approval

• “Discriminate” against individuals 
who have not received a vaccine 
from doing anything or taking any 
special precautions that those 
who have received a vaccine do 
not have to do (maybe, like wear 
masks??)

• Also lets the DOH quarantine or isolate 
someone who visits from a high-risk 
country for 48 hours, all expenses paid
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such studies. Sec. 3792.04. (A) As used in this section: (1) "Public school" means any of the following: a city, local, exempted village, or joint vocational school district; community school established under Chapter 3314. of the Revised Code; STEM school established under Chapter 3326. of the Revised Code; or college-preparatory boarding school established under Chapter 3328. of the Revised Code. (2) "State institution of higher education" has the same meaning as in section 3345.011 of the Revised Code. (B) Notwithstanding any conflicting provision of the Revised Code, a public school or state institution of higher education shall not do either of the following: (1) Require an individual to receive a vaccine for which the United States food and drug administration has not granted full approval; (2) Discriminate against an individual who has not received a vaccine described in division (B)(1) of this section, including by requiring the individual to engage in or refrain from engaging in activities or precautions that differ from the activities or precautions of an individual who has received such a vaccine. (C) This section does not apply to a hospital or other health care facility that is owned or operated by, or affiliated with, a state institution of higher education.



HB 244
Education Options for Military Families

• Requires school districts to permit 
children of military families to 
participate in technology-based 
educational opportunities to 
minimize disruptions when the 
families receive permanent change 
of station orders that will take 
them to Ohio, a change of 
assignment within the state, or 
transfer out of state until such 
time as the children enroll in a 
new school 

• Requires districts to permit school-
age children of active-duty 
uniformed service members who 
are relocating to Ohio but are not 
yet district residents to apply for 
enrollment in the same manner 
and at the same time as regular 
district students 

• Must accept electronic 
applications 

• Families must present 
residency documentation 
within 10 days after moving in



Recent Cases 
of Note 
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Mahanoy Area Sch. Dist. v. B.L
• SCOTUS issued a decision on June 23, 2021

• Facts: A student/cheerleader named BL posted a 
snapchat with one of her friends with their middle 
fingers raised with the caption “F*&^ school f *&^ 
softball f *&^ cheer f *&^ everything.” The post 
was brought to the attention of the cheerleading 
coaches and administration who determined that 
it violated school policies, and as a result, removed 
BL from the cheerleading team for the remainder 
of the year.

• Legal argument: BL sued the school district 
claiming that her suspension violated the First 
Amendment, the school’s policies were overbroad 
and viewpoint discriminatory, and 
unconstitutionally vague.

"University of Wisconsin Cheerleaders" by Prayitno / Thank you for (12 millions +) view is licensed under CC BY 2.0
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Mahanoy Area Sch. Dist. v. B.L

• Held: School districts may have a special 
interest in regulating some off-campus student 
speech. However, that interest primarily exists 
only when the Tinker test is applied, and it is 
determined that the student speech materially 
disrupts classwork or involves substantial 
disorder or invasion of the rights of others. 
However, unrestricted regulation of any speech 
that may relate to the school is unauthorized. 
In this case, the Court opined that the 
student’s speech was not disruptive to the 
school environment and therefore was subject 
to First Amendment protection.

Presenter
Presentation Notes
PL



Mahanoy Area Sch. Dist. v. B.L

• Bottom line: While the media may portray this 
case as a victory for the student, in reality it is 
largely a carefully-worded affirmation that, 
especially in the present technology age, 
actions away from school may have a 
disruptive impact at school. Yet the onus 
remains with the school to show how that 
disruption is manifested. The Court also 
affirmed a school’s authority to apply discipline 
to extracurricular activities only. Districts are 
advised to review their board policies, codes 
of conduct and extracurricular guidelines for 
the necessary support of disciplinary 
consequences and notice of the possibility of 
corrective action for violations of school rules.
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Gabbard v. Madison Local Sch. Dist. 
Bd. of Edn.

• The Ohio Supreme Court published the decision on 
June 23, 2021

• Facts: Parents challenged a board policy that 
authorized the superintendent to designate up to 10 
staff to carry a gun onto campus. The policy was 
adopted after the school experienced an active 
shooter incident where four students were injured. 

• Legal Argument: Ohio law permits a board of 
education to designate individuals to carry concealed 
guns onto campus, and prior attorney general letter 
indicated that only those who are hired as security 
staff must complete peace officer training. 
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Gabbard v. Madison Local Sch. Dist. Bd. of Edn.

• Held: Two applicable statutes, R.C. 109.78 & R.C. 
2923.122, collectively require any school staff whom the 
board wishes to carry a concealed gun during the 
workday to complete the peace officer training (737+ 
hours) or alternatively have 20 years experience as a 
police officer. 

• Bottom Line: Absent a change in the law, staff who do 
not meet the requirements should not carry a gun 
onto school grounds even if they have previously been 
designated/approved to do so. 

• NOTE: HB 99, introduced in February 2021, includes the 
most recent effort to reduce requirements to arm school 
staff.
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Bostock in One Slide

• Bostock v. Clayton County, decided June 15, 2020 - 3 cases consolidated; 6-3 
decision

• SCOTUS held that an employer who fired an employee who expressed interest 
in a gay softball league at work engaged in unlawful discrimination under Title 
VII

• Discrimination on the basis of homosexuality or transgender status requires an 
employer to intentionally treat employees differently because of their sex

• Even though this was not considered in 1964 when Title VII was written, the 
plain meaning of the statute “unambiguously prohibits” discrimination on the 
basis of sex

• “An individual’s homosexuality or transgender status is not relevant to 
employment decisions. That’s because it is impossible to discriminate against a 
person for being homosexual or transgender without discriminating against 
that individual on the basis of sex.” -Gorsuch
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Ison, et al. v. Madison Local 
Sch. Dist. Bd. of Edu. 
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Ison, et al. v. Madison Local 
Sch. Dist. Bd. of Edu. 
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State ex rel. Unterbrink 
v. Elida Local Sch. Dist. 
Bd of Edu. 

• Decision issued by the Third District Court of Appeals in Allen County, Ohio on November 23, 2020 
• Facts: A teacher who was granted an extension to complete resident educator requirements was offered a 

one-year contract pending results of his reexaminations, which were not released until June 30 (after the 
date to non-renew). 

• When the board of education discovered that the teacher had failed one of the requirements, it held a 
special meeting and terminated the teacher without following the termination procedures under R.C. 
3319.16. Subsequently, the RESA program rules were changed and the teacher was issued a retroactive 
license. The board refused to reemploy him.  The union filed a grievance, and lost the arbitration. The 
teacher then filed a mandamus action in court seeking a declaration that the board must either reinstate 
him for one year, or alternatively, be required to comply with the statutory termination procedures.  

14
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State ex rel. Unterbrink 
v. Elida Local Sch. Dist. 
Bd of Edu. 

• Legal argument: Under R.C. 3319.16, a board is required to follow very specific termination procedures to 
terminate a teacher contract. However, it is less clear whether these procedures must be followed when a 
teacher loses his/her license and is no longer qualified to perform contracted employment duties. 

• Held: The case was dismissed on grounds that the teacher failed to file a proper challenge to his 
termination under 3319.16 in a timely manner. The court cited to the fact that the teacher knew the 
board had terminated him as of the special board meeting date because he heard it from a third party, 
and therefore the time to appeal began to toll. 

• Bottom Line: A teacher may be put on notice of his termination when he learns about board action to 
terminate even absent a formal written notice. That said, it is important to note that the court did not 
examine whether the board should have used termination procedures – so be cautious!  15
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A.J.R. v. Board of Education of the Toledo City School 
District et. al. 
• Ohio Supreme Court Decision issued November 10, 2020
• Facts: The case was brought by the parents of a 

kindergarten student against a teacher, principal, assistant 
principal, and the Toledo Public School District Board of 
Education. The complaint alleged that the defendants 
were liable for failing to effectively respond to multiple 
incidents of bullying against their daughter while she 
attended school.

• Legal argument: Under state law, school officials and 
boards receive broad statutory immunity. There are three 
exceptions: acts outside the scope of employment; acts or 
omissions made with malicious purpose, in bad faith, or in 
wanton or reckless manner; or when liability is expressly 
imposed by law. This case focused on whether the school 
employees acted recklessly or “in perverse disregard of a 
known risk.” 

16
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A.J.R. v. Board of Education of the Toledo City School 
District et. al. 

• Held: There could be no finding of reckless behavior 
where the record establishes that staff took actions 
such as responding consistently to complaints of 
bullying, speaking promptly with students about 
teasing, frequently asking how students are doing, 
and actively monitoring students in the classroom 
and lunchroom.

• Bottom Line: This case illustrates is the importance 
of promptly taking action when complaints are filed 
and just as important, following up after the 
completion of the investigations, not only in cases 
of bullying but also in all other cases where 
allegations of harassment may have been made.

17

Presenter
Presentation Notes
PLPrior Decisions: Trial court granted MSJ for school district and employees on statutory immunity grounds; appeals court reversed. 



State ex rel. Cable News Network, Inc. 
v. Bellbrook-Sugarcreek Local 
Schools, 2020-Ohio-5149 (Ohio 2020)

• Ohio Supreme Court Decision issued November 5, 2020
• Facts: CNN and other local and national media 

organizations sought student records from the 
Bellbrook-Sugarcreek Local School District regarding a 
deceased adult former student who killed nine people 
and injured 27 others in a mass shooting in Dayton, Ohio 
on August 4, 2019. 

• Legal argument: A school district is prohibited by state 
confidentiality laws to release student records or 
personally identifiable information even after a student 
or former student is deceased. 

18
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State ex rel. Cable News Network, Inc. 
v. Bellbrook-Sugarcreek Local 
Schools, 2020-Ohio-5149 (Ohio 2020)

• Held: The Ohio Supreme Court specifically found that 
school districts are “prohibited from releasing any 
personally identifying information about [a student] 
without … consent.” The Court determined that there was 
no exception provided for in Ohio’s Student Privacy Act, 
R.C. 3319.321, to permit the release of personally 
identifiable information even when the student is 
deceased. While the Court mentioned the Family 
Educational Rights and Privacy Act (FERPA), it found that it 
did not need to consider the federal law as state law 
prohibited the disclosure of the requested record.

• Bottom Line: State student confidentiality law provides 
confidentiality protections even after death. 

19
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Ray v. McCloud
• U.S. Southern District Court decision issued on December 16, 2020
• Facts: A group of transgender plaintiffs filed a lawsuit after their 

request to change the sex marker on their birth certificate was denied 
by the State of Ohio. Ohio’s statute on birth certificates was silent on 
the issue, but Ohio has been enforcing a policy enacted in 2016 that 
prohibited these changes.

• Legal argument: The Plaintiffs claimed that the policy violated their 
substantive due process right to privacy as well as their right to equal 
protection under the law.

20
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Ray v. McCloud

• Held: The court found that the state’s justifications for its policy were 
insufficient to meet the high standard of strict scrutiny. Therefore, the court 
held that the Plaintiffs had a substantive due process right to informational 
privacy, and that Ohio’s policy forcing disclosure of their personal information 
identifying their biological sex at birth was a violation of that right. Further, the 
Court found that the State’s policy to prevent an individual from changing 
his/her birth sex was unconstitutional on equal protection grounds because the 
policy was applied in an “arbitrary and capricious manner.”

• Bottom Line: If you have students or staff that have transitioned into another 
gender or sex, you may be presented with replacement birth certificates. The 
replacement documents should be treated as official records.

21
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The Budget
What Came Out in the Wash?

"Washing Machine Details" by dejankrsmanovic is licensed under CC BY 2.0
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HB 110 Becomes Law
• Budget bill codified in HB 110

• Signed by the governor on June 30, 2021
• 14 line-item vetoes

• Operating appropriations effective June 30, 
2021; other provisions effective September 
30, 2021 

• Some provisions subject to 
special/different effective dates

"Stack of papers" by tetracarbon is licensed under CC BY 2.0

Presenter
Presentation Notes
PL



Juneteenth Declared 
a Holiday 

• Ohio followed recent federal law declaring 
Juneteenth a holiday

• Under 3319.087, applies to 9- & 10-month 
employees governed by RC 3319.087 (but not 11-
and 12-month employees, oddly enough)

• Included in 124.19 as state holiday 

"Juneteenth Statue / Former State Rep. Al Edwards" by is licensed under CC BY-SA 2.0 ניקולס
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PLSec. 124.19. (A) State holidays shall be the first day of January, the third Monday in January, the third Monday in February, the day designated in the "Act of June 28, 1968," 82 Stat. 250, 5 U.S.C. 6103, as amended, for the commemoration of Memorial day, the nineteenth day of June, the fourth day of July, the first Monday in September, the second Monday in October, the eleventh day of November, the fourth Thursday in November, the twenty-fifth day of December, and any day appointed and recommended by the governor of this state or the president of the United States. Employees shall be paid for these holidays as specified in section 124.18 of the Revised Code. (B) The board of trustees of a community college, technical college, state community college, or state university or college as defined in division (A)(1) of section 3345.12 of the Revised Code may, for all employees of the college or university, observe on days other than those specified in division (A) of this section any of the holidays otherwise observed on the third Monday in January, the third Monday in February, and the second Monday in October.�Sec. 3319.087. Notwithstanding section 3319.086 of the Revised Code, all regular nonteaching school employees employed on an eleven or twelve month basis, whether salaried or compensated on an hourly or per diem basis, are entitled to a minimum of the following holidays for which they shall be paid their regular salary or their regular rate of pay, provided each such employee accrued earnings on his the employee's next preceding and his  next following scheduled work days before and after such holiday or was properly excused from attendance at work on either or both of those days: New Year's day, Martin Luther King day, Memorial day, Independence day, Labor day, Thanksgiving day, and Christmas day of each year. All regular nonteaching school employees employed on a nine or ten month basis, whether salaried or compensated on an hourly or per diem basis, are entitled to a minimum of the following holidays for which they shall be paid their regular salary or their regular rate of pay, provided each such employee accrued earnings on his the employee's next preceding and next following scheduled work days before and after such holiday or was properly excused from attendance at work on either or both of those days: New Year's day, Martin Luther King day, Memorial day, Juneteenth day, Labor day, Thanksgiving day, and Christmas day of each year. Regular nonteaching school employees employed less than nine months shall be entitled to a minimum of those holidays enumerated in this section which fall during the employees' time of employment. In addition to the above named holidays, a board of education may declare any other day, except days approved for teachers' attendance at an educational meeting, as a holiday and shall pay to all such regular nonteaching school employees, whether salaried or compensated on an hourly or per diem basis, their regular salary or their regular rate of pay. When any employee is required by his the employee's responsible administrative superior to work on any of the paid holidays, he the employee shall be granted compensatory time off for which he the employee shall be paid his the employee's regular salary or at his regular rate of pay, or a board of education may establish a premium rate of pay for work performed on a paid holiday. Holidays shall occur on the days specified in section 1.14 of the Revised Code. For purposes of determining whether a person who is not in the employ of a board of education on Labor day is in compliance with the requirement of this section that states that in order for a nonteaching employee to be eligible for Labor day holiday pay he the employee must have accrued earnings on the scheduled work day immediately preceding Labor day or have been excused from attendance at work on that day, a board of education shall count the employee's last scheduled work day of his the employee's preceding period of employment as his the employee's last scheduled day of employment for purposes of this requirement. For the purposes of this section, "employed" and "time of employment" mean the period from the initial date of employment to the termination of employment with that school district.



Employers and 
Medical Marijuana 
• Declares that an employer does not engage in an 

unlawful discriminatory practice under RC 
4112.02 (Civil Rights Commission statue) by 
discharging, refusing to hire, or “otherwise 
discriminating” against an individual because of 
their use of medical marijuana if the use is 
prohibited by zero-tolerance/drug free workplace 
policies, or some other type of formal 
program/policy

"Medical Marijuana" by “Caveman Chuck” Coker is licensed under CC BY-ND 2.0
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Increase in Scholarship Funds

• EdChoice/Cleveland Scholarship Programs
• $5,500 for grades K-8 and $7,500 for 9-12

• Autism Scholarship Program
• $31,500 for FY22 and $32,445 for FY23

• Jon Peterson Scholarship formula amount with base of $6,217 for FY22 
and $6,414 for FY23 plus additional per disability category 
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PL(13) If the funding unit is the Jon Peterson special needs scholarshipunit, an amount calculated as follows:(a) For each student in the funding unit's enrolled ADM, determine theleast of the following:(i) The amount of fees charged for that school year by the student'salternative public provider or registered private provider, as those terms aredefined in section 3310.51 of the Revised Code;(ii) $6,217, for fiscal year 2022, and $6,414, for fiscal year 2023, plusan amount determined as follows:(I) If the student is receiving special education services for a disabilityspecified in division (A) of section 3317.013 of the Revised Code, $1,514for fiscal year 2022, and $1,562, for fiscal year 2023;(II) If the student is receiving special education services for a disabilityspecified in division (B) of section 3317.013 of the Revised Code, $3,841,for fiscal year 2022, and $3,963, for fiscal year 2023;(III) If the student is receiving special education services for a disabilityspecified in division (C) of section 3317.013 of the Revised Code, $9,465,for fiscal year 2022, and $9,522, for fiscal year 2023;(IV) If the student is receiving special education services for a disabilityspecified in division (D) of section 3317.013 of the Revised Code, $12,644,for fiscal year 2022, and $12,707, for fiscal year 2023;(V) If the student is receiving special education services for a disabilityspecified in division (E) of section 3317.013 of the Revised Code, $17,193,for fiscal year 2022, and $17,209, for fiscal year 2023;(VI) If the student is receiving special education services for a disabilityspecified in division (F) of section 3317.013 of the Revised Code, $24,591,for fiscal year 2022, and $25,370, for fiscal year 2023.(iii) $27,000.The amount specified for fiscal year 2023 in division (A)(13)(a)(ii) ofthis section shall increase in future fiscal years by the same percentage thatthe statewide average base cost per pupil increases in future fiscal years.The amounts specified for fiscal year 2023 in divisions (A)(13)(a)(ii)(I)to (VI) of this section shall increase in future fiscal years by the samepercentage that the amounts calculated by the general assembly for thosecategories of special education services under division (A)(3) of this sectionincrease in future fiscal years.(b) Compute the sum of the amounts calculated under division(A)(13)(a) of this section.



EdChoice Performance Scholarship Eligibility Expansion 
• Eliminates 60k cap on scholarships (now simply limited to the number that 

may be funded that school year per approval of the GA)
• Buildings in lowest 20% as follows:

• 23-24: for each of 18-19 and 21-22 Sys 
• 24-25: for each of 21-22 and 22-23 Sys
• 25-26: for two of three most recent consecutive rankings 

• Significantly expands eligibility to include: 
• Qualifying HS students enrolled in public/non-public/homeschooled the prior year
• Siblings (loosely defined)
• Students in foster or kinship care or other alternative placements 
• Students who once received but are no longer eligible for ASP or JPSP (regardless of 

building ranking)
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PL(G) Notwithstanding anything to the contrary in this section or section3310.031 of the Revised Code, a student shall not be required to be enrolledor enrolling in a school building operated by the student's resident district ora community school in order to be eligible for a scholarship, as follows:(1) For a scholarship sought for the 2021-2022 school year, a studententering any of grades kindergarten through two;(2) For a scholarship sought for the 2022-2023 school year, a studententering any of grades kindergarten through four;(3) For a scholarship sought for the 2023-2024 school year, a studententering any of grades kindergarten through six;(4) For a scholarship sought for the 2024-2025 school year, a studententering any of grades kindergarten through eight;(5) For a scholarship sought for the 2025-2026 school year, and eachschool year thereafter, a student entering any of grades kindergarten throughtwelve.Sec. 3310.033. (A) As used in this section:(1) "Foster child" means a child placed with a foster caregiver, asdefined in section 5103.02 of the Revised Code.(2) "Qualifying student" means a student who is not entitled to attendschool under section 3313.64 or 3313.65 of the Revised Code in a schooldistrict in which the pilot project scholarship program is operating undersections 3313.974 to 3313.979 of the Revised Code.(3) "Kinship caregiver" has the same meaning as in section 5101.85 ofthe Revised Code.(4) "Sibling" means any of the following:(a) A brother, half-brother, sister, or half-sister by birth, marriage, oradoption;Am. Sub. H. B. No. 110 134th G.A.733(b) A cousin by birth, marriage, or adoption who is residing in the samehousehold;(c) A foster child who is residing in the same household, including achild who is subsequently adopted by the child's foster family;(d) A child residing in the same household who is placed with aguardian or legal custodian;(e) A child who is residing in the same household and is being cared forby a kinship caregiver;(f) Any other child under eighteen years of age who has resided in thesame household for at least forty-five consecutive days within the lastcalendar year.(5) "Caretaker" means the parent of a minor child or a relative acting inthe parent's place.(B) Notwithstanding anything in the Revised Code to the contrary, aqualifying student shall be eligible for an educational choice scholarshipunder section 3310.03 of the Revised Code, regardless of whether thestudent is enrolled in a school building described in division (A)(1) or (C) ofthat section, if any of the following apply:(1) The student's sibling received an educational choice scholarshipunder section 3310.03 of the Revised Code for the school year immediatelyprior to the school year for which the student is seeking a scholarship;(2) The student is a foster child;(3) The student is a child placed with a guardian, legal custodian, orkinship caregiver;(4) The student is not a child placed with a guardian, legal custodian, orkinship caregiver, but has resided in the same household as such a child forat least forty-five consecutive days within the last calendar year;(5) The student is not a foster child, but resides in a home that hasreceived certification under section 5103.03 of the Revised Code;(6) The student satisfies all of the following conditions:(a) The student is not a foster child or a student described in division(B)(4) of this section.(b) The student has resided in the household of an individual who is notthe student's parent or guardian for at least forty-five consecutive dayswithin the last calendar year and, if not for residing in that household, thestudent would have been homeless.(c) The student's parent or guardian resides in this st(7) The student is not a child described in division (B)(6) of this section,but has resided in the same household as a child described in that divisionfor at least forty-five consecutive days within the last calendar year.(C) A student who receives an educational choice scholarship under thissection remains eligible for that scholarship and may continue to receive ascholarship in subsequent school years until the student completes gradetwelve, so long as the student satisfies the conditions specified in divisions(D)(2) and (3) of section 3310.03 of the Revised Code.(D) The department of education may request any individual applyingfor a scholarship under this section on behalf of a qualifying student toprovide appropriate documentation, as defined by the department, that thestudent meets the eligibility qualifications prescribed under this section. Inthe case of a student who qualifies under division (B)(6) of this section, suchdocumentation shall be provided by the student's parent, guardian, orcaretaker.Sec. 3310.034. (A) Notwithstanding anything in section 3310.03 of theRevised Code to the contrary, a student who is the recipient of an autismscholarship under section 3310.41 of the Revised Code or a Jon Petersonspecial needs scholarship under section 3310.52 of the Revised Code butwho is no longer in need of special education and related services underChapter 3323. of the Revised Code and, therefore, is no longer eligible toreceive that scholarship may be considered an "eligible student" forpurposes of the educational choice scholarship pilot program under section3310.03 of the Revised Code, regardless of whether the student is enrolledin a school building described in division (A)(1) or (C) of that section.(B) A student described in division (A) of this section who receives ascholarship under section 3310.03 of the Revised Code remains an eligiblestudent and may continue to receive that scholarship in subsequent schoolyears until the student completes grade twelve, so long as the studentsatisfies the conditions specified in divisions (D)(2) and (3) of section3310.03 of the Revised Code.



EdChoice Performance Scholarship Eligibility Expansion  
• Phases out requirement that students must be enrolled in a resident 

or community school, starting with K-2 this year and fully 
implemented in 2025-26

• Declares that a student who receives a scholarship remains eligible in 
subsequent school years through grade twelve, provided they 
continue to meet the required conditions

• Those who received an ESC before March 2, 2021 will remain eligible until 
12th grade

• Declares ODE may now ask for “appropriate” documentation of 
eligibility
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PLEligibility: (D) A student who receives a scholarship under the educational choicescholarship pilot program remains an eligible student and may continue toreceive scholarships in subsequent school years until the student completesgrade twelve, so long as all of the following apply:(1) The student's resident district remains the same, or the studenttransfers to a new resident district and otherwise would be assigned in thenew resident district to a school building described in division (A)(1) or (C)of this section.(2) The student takes each assessment prescribed for the student's gradelevel under sections section 3301.0710, 3301.0712, or 3313.619 of theRevised Code while enrolled in a chartered nonpublic school, unless one ofthe following applies to the student:(a) The student is excused from taking that assessment under federallaw, the student's individualized education



EdChoice Performance Scholarship Eligibility Expansion 

• ODE must create a system by February 2022 where any parent/student 
may submit address and be notified within 10 days of eligibility 
(schools may not contest the eligibility)

• School district with buildings eligible for scholarships must provide 
attendance zones for students assigned to the building by January 1 
each year

• Eliminates priority application window; specifies that window opens 
February 1 in year prior; ODE must notify no later than 45 days after 
submission of application and must prorate for applications approved 
after start of the school year 
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EdChoice Performance Scholarship Eligibility Expansion 

• Requires ODE to notify students within 14 days if application contains 
a deficiency or error

• Requires ODE to conditionally approve scholarships within five days 
for eligible students for the current or next school year

• Requires ODE, ODJFS, and ODT to enter into a data sharing 
agreement to assist ODE with verifying eligibility for ECS 

• Schools are prohibited from having access to applications 
• Yikes! Estimated increase in cost of $43.0 million in FY22 and $55.7 

million in FY23
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2021-22 FY Eligibility Changes for EdChoice

• Expands qualifications for performance-based ECS based on 
designation list from FY 2019-20 or 21-22

• Requires ODE to provide guidance to non-publics by July 15, 2021 
about eligibility and to begin processing/accepting applications 

• Requires that applications submitted by August 15 be notified of 
acceptance/denial by September 15  
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Cupp-Patterson “Fair School Funding” 
• Made it into HB 110. These will be addressed in extensive analysis, but some 

highlights include:
• Career awareness and exploration funds payments

• Outside funding formula: 4.2M in FY22 & 8.4M in FY23
• State share index now = per pupil local capacity amount
• “Formula ADM” now = “enrolled ADM”
• Transitional aid in FY22 ($71.6) and FY23 ($177.8)

• Base cost
• Base cost per pupil in an amount equal to the formula amount for FY22 & FY23
• Base cost amount TBD for General Assembly for 2024;
• Estimated average statewide base cost per pupil $7,202, and 
• Estimated average statewide career-technical cost per pupil $8,334
• Phase-in 16.67% FY22; 33.33% FY23

Presenter
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HB 110 Cupp-Patterson Funding Provisions
• Other structural changes:

• Opportunity Grant formula changes for FY22 and FY23
• Targeted assistance and capacity aid formula changes

• Targeted assistance is based on weighted wealth per pupil and capacity based 
on aggregate weighted wealth

• Supplemental tier added to support lower-wealth qualifying districts
• Replace per pupil special education funding based on categories with weights 

multiplied by state avg. cost per pupil
• 10% of district funds for special education reserved for catastrophic costs

• Going, going, gone: performance bonuses and K-3 literacy funds

Presenter
Presentation Notes
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HB 110 Cupp-Patterson Highlights
• Other structural changes

• Direct state payments to community schools, STEM and Ed Choice, ASP, Jon 
Peterson, with direct funding units for each one (and JVS)

• “Economically disadvantaged funds” now = “disadvantaged pupil impact aid” with 
changes to calculation of amount

• Increase ($272 to $422 per pupil)
• Adds specific purposes for which these funds must be spent
• Requires collaboration and reports to ODE and in annual report for FY22 & 

FY23 only
• Phase in percentage 0% FY22; 14% FY23
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• Changes gifted funding (limited to FY23-24) to $24/pupil using enrolled 
ADM

• New funding for gifted referrals and gifted PD
• ODE to publish report based on district-submitted data

• Similar changes to English learner funding; also with the FY22-23 
limitations

• Limitations on use of funds

HB 110 Cupp-Patterson Highlights
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Cupp-Patterson Highlights
• Special education transportation payment changes

• Changes the way impossible/impractical special education transportation amount is 
calculated 

• Deadline for reporting actual costs for purposes of the formula
• Costs subject to random audit by ODE
• Provisions applicable only in FY22-23

• Regular transportation funding
• FY22-23; each district will receive same transportation funding it did in 2019
• Future transportation calculations determined by future GA’s
• Bus purchase grants to districts not less than $45,000 to replace oldest, highest mileage 

buses
• ODE transportation info collection system will collect age, mileage, condition data
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• Transportation Collaboration Fund
• $250,000K appropriation for districts, 10K grant in each fiscal year for work to 

consolidate routing, share resources, regional collaboration (FY22-23 only)

• ESC Funding
• Tiered state payment formula based on size, phased in and only for FY22-23

• JVS Funding
• New funding formula like traditional schools with some tweaks, guarantee not to 

fall below funding base of 2021
• Creates a JVS funding unit just like for traditional schools, community schools, 

STEM, etc.  

Cupp-Patterson Highlights 
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Educator and 
ODE changes

"Teacher's Desk - Linn School" by toddwendy is licensed under CC BY 2.0
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Educator Licensure and Employment Changes 
• Adds human trafficking to list of prohibited offenses for educators
• Permits a district to ask ODE for any misconduct reports it has received 

for an employment candidate; requires ODE to respond and provide 
content of reports 

• Prohibits a school representative from knowingly helping another get a 
school job if they are aware that the person committed a sex offense 
involving a student unless an exception applies 

• Prohibits a person from using prior knowledge about a test to assist a 
student on an assessment, or from violating ODE testing protocols

• Personnel who assist a student in cheating on assessments by obtaining 
prior knowledge of the assessment may now face suspension, revocation, 
or limitation of a license instead of a 1-year suspension 
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Educator Licensure and Employment Changes  
• Requires school employers to include a statement on an employment 

application that falsification of information in the application is a first-
degree misdemeanor

• Requires public schools to consult with ODE’s educator profile 
database before hiring certified staff

• Permits a school to require applicants or volunteers to undergo 
additional background checks
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Educator Licensure and Employment Changes 

• Qualifies an individual with a certificate of high school equivalence for 
a two-year initial or five-year advanced CTC teaching license

• Requires Educator Standards Board to include knowledge of the 
“Career-Technical Assurance Guide” in the Board’s standards for school 
counselors
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Transportation Changes 
• Changes deadline for an existing community school to 

unilaterally accept responsibility to provide 
transportation for its students to August 1 (rather than 
Jan. 1 of prior FY)

• Requires districts/ESCs/private school contractors to 
deliver students no sooner than 30 minutes prior to the 
start of school and pick up no later than 30 after school

• States that schools must provide transportation to 
community and non-public students on each day in 
which the schools are open for instruction even if the 
public school isn’t open

"School Bus" by Proudlove is licensed under CC BY-NC-SA 2.0
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Transportation Changes 
• Prohibits schools from using mass transit for K-8 

students unless there is a contract between the 
district and the non-public/community school; 
requires that students 9-12 using mass transit have 
no more than one transfer

• Requires community & non-public schools to declare 
start and end times by April 1, which triggers a 
district’s requirement to develop a transportation 
plan for eligible students and submit the plan to the 
community/non-public within 60 days

"School Bus" by Proudlove is licensed under CC BY-NC-SA 2.0
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Transportation Changes 
• Requires ODE to monitor compliance with 

responsibilities to provide transportation services
• Requires ODE to deduct a portion of a district’s state 

transportation funding if they determine the district 
has “consistently” or “for a prolonged period” been 
non-compliant with student transportation 
obligations 

• Requires ODE to develop an online training program 
to satisfy classroom requirements for pre-service and 
annual in-service training for bus drivers (on-the-bus 
training must still be in person)

"School Bus" by Proudlove is licensed under CC BY-NC-SA 2.0
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Transportation Changes 
• Requires schools to make a determination about 

payment in lieu (“PIL”) no later than 30 days 
before the start of school, or 14 calendar days if 
student is enrolled later

• Authorizes superintendent to make PIL decisions, 
but requires the board to approve them at the 
next scheduled meeting

• Requires a district to issue a letter to parents, 
non-public/community school, and the State 
Board with a “detailed explanation” of why a PIL 
determination was made
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Transportation Changes 
• Permits a parent to authorize a community/non-

public school to act on their behalf after submitting a 
request for transportation, including in mediation 
proceedings

• Requires the minimum amount for PIL to be at least 
50% of the average cost of pupil transportation from 
previous year, up to the max of 100% of that average 
cost

• Requires that PIL for school which has failed to 
provide transportation be equal to 50% of cost of 
transporting students, up to $2,500

"School Bus" by Proudlove is licensed under CC BY-NC-SA 2.0
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Transportation Changes 
• Authorizes a district to contract with 

federal or state agencies or municipalities, 
political subdivisions or other public or 
private non-profit entities to assist them 
with fulfillment of legitimate activities in 
times of emergency

• Drivers must be properly certified; district 
must procure liability insurance coverage for 
vehicles and persons

• Board may recover expenses (not to exceed 
cost of operation and insurance)
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ESC Provisions 
• Declares that an ESC is considered a LEA for the purpose of 

eligibility for any state/fed competitive grants (rather than all grants 
under current law)

• Permits ESC governing boards to delay reorganizing its subdistricts 
(when applicable) until July 1, 2022; If ESC fails to do so, ODE will 
redistrict by August 1, 2022

• This also means election for redistricted board members will not be 
until November 2023
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Change to Definition of “Unused” School Building 

• Modifies definition of “unused” school buildings to one in which less 
than 60% of the building was used for direct academic instruction 
during the preceding school year; definition still includes building 
that has not been used for instruction in over a year

• Definition triggers involuntary sale/lease of unused property under 
state law to community/STEM, or college prep schools
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Instruction and Student Changes

What Came Out in the Wash?

"Almost a happy bunch" by theirhistory is licensed under CC BY-NC-SA 2.0
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Online Learning is Back On! 
• Authorizes schools to offer online learning 

programs upon approval of the Superintendent of 
Public Instruction, defined as models where 
“students work primarily from their residences on 
assignments delivered via an internet or other 
computer-based method” 

• Must notify ODE by July 1 if starting/stopping an 
online program 

• If school is currently operating an online school as 
of the bill’s effective date, must notify ODE within 
60 days after

"Laptop Online Learning" by bluefield_photos is licensed under CC BY-SA 2.0

Presenter
Presentation Notes
PL



Online Learning is Back On! 
• Requirements for online learning include the following: 

• Must assign all students to a single school which ODE will designate as a district 
online school

• Must provide all students with a computer at no cost, as well as a device or 
software that filters inappropriate material

• Must provide all students access to the internet at no cost
• Must provide a “comprehensive orientation” before enrollment/within 30 days 

for students enrolled as of the effective date of the bill
• Must have a learning management system that tracks student participation and 

time spent online 
• Activities completed off-line must be recorded and approved by the teacher of 

record
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Online Learning is Back On! 
• State board is tasked with revising operating standards for online learning: 

• Maximum teacher to student ratio of 1:125
• Ability for students to advance grade levels or earn credits by demonstrating mastery 

of knowledge/skills through competency-based learning models 
(credit/advancement cannot be based on minimum number of days or hours in a 
classroom)

• Minimum instructional calendar of not less than nine hundred ten hours (ODE will 
adjust funding for students enrolled in programs with less than 910 hours)

• Requirements for licensure, qualification and training of teachers, administrators, 
and other professionals 

• Effective materials, equipment and facilities including library facilities 
• Proper organization, administration and supervision of schools
• Regulation for submitting reports, documentation necessary 
• Admissions and pupil advancement 
• Graduation requirements 
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Blended Learning Tweaks 

• Changes definition of blended learning to specify that delivery of 
instruction “primarily” should be in a supervised physical location 
away from home

• Requires districts operating blended learning programs to operate 
for at least 910 hours
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Parent Right to 
Refuse ACT/SAT

• Beginning with 
students who enter 
ninth grade after July 1, 
2022 – parents have 
the right to refuse 
administration of 
ACT/SAT

"Exam" by albertogp123 is licensed under CC BY 2.0
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College Credit Plus
• Requires any student as a condition of eligibility for CCP to meet one 

of the following: 
• Be remediation free by meeting established standards; 
• Meet an alternative remediation-free eligibility option (defined by 

the chancellor of Higher Ed); or 
• Prior to effective date, qualified for/participated in CCP under 

prior version of the law where they scored within one standard 
error of measurement of the remediation-free threshold.
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PLSec. 3365.035. (A) As used in this section, "mature subject matter"means any course subject matter or material of a graphic, explicit, violent, orsexual nature.(B) The department of education and the department of higher educationshall jointly develop a permission slip regarding the potential for maturesubject matter in a course taken through the college credit plus program. Thedepartments shall post the permission slip in a prominent place on theircollege credit plus program web sites.(C) For a student enrolled in a public, chartered nonpublic, ornonchartered nonpublic school or a home-instructed student to enroll in anycollege course under the college credit plus program, the parent of thestudent and the student shall sign and include the permission slip describedin division (B) of this section within the student's application to the publiccollege, participating private college, or eligible out-of-state college inwhich the student wishes to enroll.(D) Each public and participating private college and eligibleout-of-state college participating in the program, upon admitting a studentunder the program, shall include in the college's enrollment materials thefollowing:(1) A questionnaire for students, developed by the college, to answer inthe affirmative acknowledging that the student possesses the necessarysocial and emotional maturity and is ready to accept the responsibility andindependence that a college classroom demands and to resubmit to thecollege;(2) Guidance on reviewing any course materials available prior toenrolling in a course;(3) Information about the college's and the program's policies onwithdrawing from or dropping a course;(4) Information about the student's right to speak with the student's highAm. Sub. H. B. No. 110 134th G.A.1100school counselor or with the academic advisor assigned to the student asprescribed in division (F) of section 3365.05(E) Each public and participating private college and eligibleout-of-state college participating in the program shall include a discussion atstudent orientation about the potential for mature subject matter in coursestaken through the program.(F) The department of education, the department of higher education,and each public and participating private college and eligible out-of-statecollege participating in the program shall post in a prominent place on theircollege credit plus program web sites the following disclaimer:"The subject matter of a course enrolled in under the college credit plusprogram may include mature subject matter or materials, including those ofa graphic, explicit, violent, or sexual nature, that will not be modified basedupon college credit plus enrollee participation regardless of where courseinstruction occurs."Sec. 3365.04. Each



College Credit Plus 

• Requires ODE and DHE to jointly develop a permission slip disclaiming 
that CCP students may be exposed to “mature subject matters” in 
CCP; districts must provide the permission slip and info during 
student orientation; parents must sign slip as condition of 
participation; higher ed participants must post a disclaimer on 
websites as well

• Districts/colleges must include in enrollment materials a maturity 
questionnaire, guidance about reviewing course materials before 
enrolling in a course, information about withdrawing/dropping a 
course; info about a student’s right to speak to counselors

• The Governor vetoed a provision that would exempt non-public 
schools from participating in CCP
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Education on Vape Risks, Venereal Diseases

"Vape Pens" by Vaping360 is licensed under CC BY 2.0

• Vape risks: Schools must include instruction on harmful 
effects of electronic smoking devices/vape machines in 
health education

• Venereal Diseases
• If school offers additional instruction in venereal 

diseases beyond state course materials, they must: 
• Notify parents and include name of instructor, vendor 

name (if applicable), and name of curriculum; 
• Obtain written permission from parents to opt in; 
• Provide instruction materials upon request by a 

parent/guardian.
• ODE required to conduct annual audit to obtain 

names of organizations/programs providing 
materials on venereal disease instruction, and post 
audit findings on its website in a prominent location
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Other Legislation
"Treasure Chest" by FateDenied is licensed under CC BY-NC 2.0
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“Collin’s Law” – Ohio Anti-Hazing Act
• SB 126 – This bill has passed and was signed by the Governor, 

effective early October

• Changes definition of hazing to add not only initiation but also 
anything to retain or renew membership in, or affiliation with, a 
student or other group, as well as hazing involving coercion to 
consume alcohol or a drug of abuse
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Collin’s Law – SB 126 
• No public or private school teacher, administrator, volunteer, consultant, 

alumnus, faculty member or employee shall:
1. Recklessly permit hazing of any person associated with the organization, (M2) 

or: 
2. Recklessly permit hazing of any person associated…when it includes coerced 

consumption of alcohol or drugs of abuse that causes serious physical harm 
(F3)

• Any of the above-named persons who have knowledge of hazing must 
report immediately to law enforcement

• (M4, or M1 if serious harm results)

Presenter
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• No private right of action against any individual or institution of higher 
education

Collin’s Law – SB 126
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What We’ve 
Learned; 
Where We Are 
Headed

Title IX 
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7 Lessons Learned 
from the *New* 
Title IX Regulations
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1. Choose Wisely and Train

• Choosing and training your staff is key
• There are new players in your Title IX grievance procedures
• You must have an investigator, a Title IX coordinator, a “round one” 

decision maker, and an “appeal” decision maker
• Note - the investigator may also be the Title IX coordinator, but is this a good idea? 

• However, the other roles must be fulfilled by separate individuals. All of 
these individuals should be trained on how to carry out and be 
successful in their roles
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2. Good Work Takes Time

• Processing complaints and completing the grievance process will take 
a lot time

• Make sure your key players have time to dedicate to this process 
because it can be very time consuming and overwhelming

• Consider some back ups for those times when our regular picks are 
not available (because of medical leave, overwhelming duties, etc.)
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3. Do Not Delay

• Be quick about starting the process

• Your policies will likely specify deadlines

• Your team needs to follow these to the extent possible and be prompt 
about exploring and offering supportive measures

• Team members should document any reasons for delay
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4. Make Sure Title IX Policies Apply 
• Jurisdiction considerations are a big deal; the regulations are very specific 

about when the Title IX grievance procedures do and do not apply
• A complaint must be dismissed when:

• The alleged conduct, even if proven, would not constitute sexual 
harassment as defined by the Title IX regulations

• The alleged conduct did not occur in the District’s education programs or 
activities.

• Example: A student sexually assaults another student at the student’s house on Saturday 
night

• The alleged conduct did not occur against a person in the United States
• Example: The Spanish teacher takes students to Spain over winter break and a student is 

subject to actions that would clearly violate Title IX
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4. Make Sure Title IX Policies Apply
• A complaint may be dismissed when:

• The complainant has withdrawn the formal complaint
• Example: The student changes his/her mind and notifies the compliance officer that they 

wish to withdraw the complaint

• The respondent is no longer enrolled/employed in the District
• Example: Shortly before graduation, a student engages in actions which clearly violate the 

policy; the district does not find out about the acts until after school is out and the student 
has graduated

• The District cannot gather evidence sufficient to reach a 
determination because of some circumstance(s)

• Example: A student files a complaint and then adamantly refuses to meet with the 
investigator to provide any information
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5. Don’t Forget About Other Policies! 

• If you do not have jurisdiction to apply your Title IX grievance procedures 
and policy, that doesn’t mean you are off the hook

• You may need to follow through with other policies, including 
discrimination, anti-harassment, bullying, etc
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6. Be Prepared to Work with (and Around) Other Agencies 

• Think through how your processes may be changed if other agencies 
such as the police or child services are investigating allegations

• Many of the acts that trigger your grievance procedures constitute 
crimes

• The policy cannot delay your obligation to report these crimes, 
potential child abuse, etc; you should work with police to coordinate 
timing

• Also note that you must remain timely regardless of who is involved (in 
other words, don’t sit back and ignore a complaint while you await 
something like a criminal investigation to be completed)
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7. OCR Means Business!

• OCR is investigating any complaints filed after August 14 under the new 
regulations - you will find no COVID-sympathies here! 

• On September 28, 2020, OCR issued Questions and Answers for K-12 
Public Schools addressing how civil rights laws are impacted by the 
pandemic

• OCR concluded that schools must investigate Title IX complaints under 
the new policy even if incidents occurred during remote learning
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Ennis Britton Can Help . . .  
• Ennis Britton has created 

two training modules for 
your staff – a two-hour in 
depth training for key 
players, and a short 
module for all staff  

• Access the registration 
page and additional 
information about costs on 
our website –
https://ennisbritton.com/cl
ient-resources/title-ix-
training
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Changes on the Horizon?
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OCR Announces Review of Title IX Regulations (again!)

• OCR is in the middle of a “comprehensive” review of Title IX

• Hearings held on June 7 - 11 to receive feedback from students, parents, 
educators, school staff, administrators, etc. on what additional changes 
may be necessary to fulfill Pres. Biden’s Executive Orders

• When can we expect changes?
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OCR Weighs In by Issuing Notice of Interpretation 

• OCR issued notice on June 16
• Notice interprets application of SCOTUS decision in Bostock to Title 

IX for schools and others
• Declared that they will enforce Title IX’s prohibition against 

discrimination on the basis of gender to include:
• Discrimination based on sexual orientation 
• Discrimination based on gender identity 

• So what does this mean for us? 

Presenter
Presentation Notes
PL



SCOTUS Declined to Hear Appeal on Transgender Case

• Grimm v. Gloucester County School Board, Appeal No. 20-1163
• On June 28, SCOTUS declined to hear an appeal brought by a Virginia 

school district which sought to reinstate a policy prohibiting transgender 
students from using bathrooms of their opposite birth sex

• Brought by student named Gavin Grimm who was forced to use the girls 
bathroom and nurse’s bathroom during high school

• The Fourth Circuit Court of Appeals previously concluded that the policy 
violated the Equal Protection Clause & Title IX

• Second time that case went before SCOTUS and was dropped 
• SCOTUS’s refusal essentially affirms the Fourth Circuit decision
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Questions?

Presented by:

• C. Bronston McCord III cbmccord@ennisbritton.com

• Ryan LaFlamme rlaflamme@ennisbritton.com

Cincinnati Office:
1714 West Galbraith Road
Cincinnati, OH 45239

Columbus Office:
300 Marconi Boulevard, Suite 308
Columbus, OH 43215

Cleveland Office:
6000 Lombardo Center, Suite 120
Cleveland, Ohio 44131
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Cincinnati Office:
1714 West Galbraith Road
Cincinnati, OH 45239

Columbus Office:
300 Marconi Boulevard, Suite 308
Columbus, OH 43215

Cleveland Office:
6000 Lombardo Center, Suite 120
Cleveland, Ohio 44131

Thank you!
The information in this handout and presentation was prepared by Ennis Britton Co.,

L.P.A. It is intended to be used for general information only and is not to be considered

specific legal advice. If specific legal advice is sought, please consult an attorney.

@EnnisBritton

Ennis Britton Co., LPA
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